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BRIEFING NOTE 
TO:  All Chiefs in BC  
FROM:  BCAFN 
DATE:  September 17, 2019 (updated on October 31, 2019) 
RE:  BC Hydro Comprehensive Review – Phase 2 
 
PURPOSE 

To provide analysis and recommendations related to the implications for Indigenous Nations in BC of the 
Comprehensive Review of BC Hydro1 and the Terms of Reference for Phase 2 Review (TOR).  

BACKGROUND/DISCUSSION 

a) Electricity rates in BC have risen by over 70% in the past 10 years; 
 

b) In 2017 the Minister of Energy, Mines and Petroleum Resources (EMPR) received the mandate to undertake 
a Comprehensive Review of BC Hydro and to work with BC Hydro to develop a refreshed plan to keep rates 
affordable over the long-term. The Comprehensive Review was designed in two phases; 
 

c) The Phase 1 Review was completed in 2018, without meaningful engagement with Indigenous Nations, 
despite the Province and BC Hydro knowing that the Phase 1 outcomes and recommendations would have 
direct impacts to First Nations, e.g. the indefinite suspension of the BC Hydro Standing Offer Program (SOP);  
 

d) The Phase 2 Review is currently underway and expected to be finished in early 2020. According to BC, the 
Phase 2 Review will take a longer-term view and focus on recommendations to ensure BC Hydro is well 
positioned to maximize opportunities flowing from shifts taking place in the global and regional energy 
sectors, technological changes and climate objectives; 
 

e) There are four key areas of interest identified in the Phase 2 Review; one of them is “Opportunities for 
Indigenous Nations and Communities”; 
 

f) The recommendations from the Phase 2 Review will be used to inform BC Hydro’s Integrated Resource Plan 
(IRP) that will be filed with the BCUC in early 2021; 
 

g) In the TOR, Indigenous representatives and/or experts are entirely absent in any of the three groups that 
will develop the recommendations of the report (Review Committee, Advisory Group and Industry Experts). 
However, in a letter send to BCAFN on September 19/19 (enclosed), BC mentioned that an Indigenous 
Expert Advisor is participating in the Advisory Group and that forty-five Indigenous communities and 
organizations have indicated an interest in participating in a SOP Engagement Process to discuss the impacts 
of the indefinite suspension of the SOP. 

                                                      
1 BC Hydro is a provincial Crown corporation (the owner and sole shareholder of BC Hydro is the Province of BC).   
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h) Having an Indigenous Expert Advisor is a good first step, as well as having a SOP engagement process (if it is 
meaningful, actually listens and shapes government policy), but there is still no formal participation of 
Indigenous Nations or organizations within the structures established by the Terms of Reference, and 
there is also no opportunity to participate in the decisions which might flow from the Phase 2 Review. 

i) Therefore, we still believe that the engagement of Indigenous Nations on the Phase 2 Review is entirely 
deficient given its potential impacts on Indigenous Nations, including their Title, Rights and Treaty Rights. 

j) If the Phase 2 Review will provide recommendations for future opportunities or new roles for Indigenous 
Nations in the development, ownership, or operation of electrical infrastructure or services, and in general 
make recommendations to enhance Indigenous Nations’ participation in the energy sector, then Indigenous 
Nations must have a central role in guiding the Phase 2 Review and developing the recommendations.  

 
k) In September and October 2019, the BCAFN, FNS and UBCIC Chiefs-in-Assembly(s) passed Resolution no. 

25/2019, No. 1019.09, and No. 2019-55 respectively, “Call for Immediate, Meaningful and Substantive 
Engagement of First Nations in BC Hydro’s Phase Two Review”. The Resolutions direct the BCAFN, FNS and 
the UBCIC to work as the FNLC, and with support of the First Nations Energy and Mining Council to (FNEMC) 
to: 

x Call the BC government to immediately overhaul the Terms of Reference of Phase 2 of the 
Comprehensive Review of BC Hydro currently underway to ensure there is a meaningful and 
substantive engagement by First Nations and by representative First Nations organizations at all 
levels of the review, and as a starting premise, the Phase 2 Review recognizes and upholds our 
inherent and constitutionally protected Indigenous Title, Rights and Treaty Rights. 

x Engage BC Hydro in the Phase 2 Comprehensive Review, under the revisions to the Terms of 
Reference, and with the understanding that the FNLC is not an Aboriginal Title and Rights or Treaty 
Rights holder and cannot engage in processes to establish and provide free, prior and informed 
consent on behalf of individual First Nations. 

x “Notwithstand current government-to-government processes that First Nations are involved in 
directly with regarding BC Hydro” (per the UBCIC Resolution No. 2019-55) 

RECOMMENDATIONS  

1. Chiefs in BC should continue raising serious concerns with the Minister of Energy, Mines and Petroleum 
Resources about the exclusion of Indigenous Nations and organizations from the Phase 1 Review, and the 
lack of true representation in the Review Committee and Advisory Group for the Phase 2 Review;  

2. Following our mandate, the BCAFN, as part of the FNLC, and with support of the FNEMC, will continue 
advocating the Province and BC Hydro for meaningful engagement in the Phase 2 Review; this advocacy 
should include seeking amendments to their Terms of Reference, meaningful participation of Indigenous 
representatives and sufficient time and financial capacity (for Indigenous Nations, the FNLC and FNEMC) to 
participate meaningfully; 

3. The BCAFN, with the FNLC, should monitor the BC SOP Engagement Process and continue to advocate for a 
meaningful process that addresses and mitigates the impacts of the indefinite suspension of the SOP.  

 

For more information visit www.bcafn.ca 



 

 
 
 
 
 
 

 
Background Information on the Comprehensive Review of BC Hydro  

(September 17, 2019, Updated October 31, 2019) 
 

Context: 

 

In 2017 the Minister of Energy, Mines and Petroleum Resources (EMPR) received the mandate to 
undertake a Comprehensive Review of BC Hydro and to work with BC Hydro to develop a refreshed plan 
to keep rates affordable over the long-term. 

In June 2018, Government announced a two-phase approach for carrying out the Minister’s mandate:  

x Phase 1 - examine opportunities to keep BC Hydro’s rates affordable by increasing BC Hydro’s 
revenues, reducing its costs and protecting ratepayer interests by re-empowering the British 
Columbia Utilities Commission (BCUC) to oversee BC Hydro’s costs and activities.  

x Phase 2 - explore global energy sector shifts and provincial strategies that could transform the 
way BC Hydro does business. 

Phase 1 was completed and a final report1 was released in February 2019. Indigenous Nations were not 
involved in the development of this report despite the fact that the participants in the Phase 1 review had 
effective decision-making authority to guide how the outcomes will be implemented. 

Phase 2 is underway and is expected to be finished in early 2020. In August, EMPR reached out to the 
BCAFN to discuss potential engagement in the Phase 2 process.  

In December 2018, BC released its CleanBC plan, a combined economic development, energy and climate 
strategy. To meet the goals in CleanBC and the legislated climate targets for greenhouse gas (GHG) 
emission reduction (40% for 2030, 60% for 2040, 80% for 2050)  the Province states that the use of clean 
energy must increase, including electricity generated from renewable sources, to shift away from our 
reliance on fossil fuels for transportation, industry, and buildings. 

In March 2019, the British Columbia Utilities Commission (BCUC) established the Indigenous Utilities 
Regulation Inquiry2 (Inquiry). As a result, the BCUC is holding a series of Community Input Sessions in 
British Columbia to hear comments on the issues such as:  

 
1EMPR (2019). Comprehensive Review of BC Hydro Phase 1 Final Report. Link: 
https://www2.gov.bc.ca/assets/gov/farming-natural-resources-and-industry/electricity-alternative-
energy/electricity/bc-hydro-review/final_report_desktop_bc_hydro_review_v04_feb12_237pm-r2.pdf  
2BCUC Indigenous Utilities Regulation Inquiry (2019). Link: 
https://www.bcuc.com/Documents/Proceedings/2019/DOC_53681_A-3-G-71-19-Timetable-Notice.pdf 
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x characteristics of an “Indigenous Utility” (ownership and operation of the utility; services 
provided; the location or area served by the utility), and 

x Should Indigenous utilities be regulated or not? And if so, how? 

An interim report is due to the Government by December 31, 2019 and a final report is due by January 31, 
2020. 

The FNLC has submitted evidence3 and recommendations to the Inquiry, emphasizing that Indigenous 
jurisdiction over energy projects and energy provision are necessarily a part of self-governance and 
Aboriginal Title. The principle recommendation was to create an Indigenous Utilities Commission that 
would operate independently  from  government  and  support  Nations  to  provide every level of utility 
service within their territories should they so wish. Also, that the planning, construction, operation and 
ownership of major projects and infrastructure without Indigenous participation is no longer acceptable 
to Indigenous communities.  

A. PHASE 1 REVIEW FINDINGS, OUTCOMES & IMPLICATIONS TO INDIGENOUS NATIONS 
 

The first phase of the Review was conducted by the Ministry of Energy, Mines and Petroleum Resources, 
the Ministry of Finance and BC Hydro, and delivered two key recommendations in their report. The 
implementation of these recommendations requires changes to the regulatory framework. 

A.1 Phase 1 Review Report Findings and Outcomes: 

1. Enhanced regulatory oversight of BC Hydro.  

In order to implement government policies, the previous government restricted the oversight role of 
the BCUC, including the setting and capping of BC Hydro’s rate increases for specific years covered by 
a “10 Year Rates Plan”. These measures have led to concerns from the B.C. Auditor General and others 
that the government’s actions have unduly impacted the BCUC’s role as the independent regulator of 
BC Hydro. 

In order to restore and enhance the regulatory oversight of BC Hydro, the Phase 1 Review directed 
the Province to:  

- Restore the BCUC’s oversight role to review and make decisions on BC Hydro’s costs, proposed 
rate increases and almost all regulatory issues.  

- Restore the BCUC’s authority to review and approve BC Hydro’s Integrated Resource Plan4 (IRP), 
and to change the accounting rules that BC Hydro is required to follow. 
 

2. A new five-year rate forecast that reflects cost and revenue strategies to keep rates affordable.  

For each fiscal year, BC Hydro forecasts the revenue needed from its customers in order to cover costs. 
This is known as “revenue requirements.” To keep rates affordable, BC Hydro needs to reduce its 
revenue requirements but this is a limited opportunity because many of its costs are the result of past 
decisions, projects or contracts. 

 
3 FNLC Submission to the BCUC Indigenous Utilities Regulation Inquiry (2019). Link: 
https://www.bcuc.com/Documents/Proceedings/2019/DOC_54574_C16-2-FNLC-WrittenEvidence.pdf 
4 The Integrated Resource Plan (IRP) contains BC Hydro’s 20-year projection of electricity demand in B.C. and its comprehensive 
plan to meet this demand. 
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The Phase 1 Review identified the following strategies to enhance BC Hydro’s long-term financial 
position: 

- Write-off of the Rate Smoothing Regulatory Account 
- Reduce future energy costs of purchases from Independent Power Producers (IPPs) 
- Reduce planned capital expenditures and additions 
- Tightly manage controllable operating costs 
- Increase revenues 

A.2 Implications for Indigenous Nations 

The Phase 1 Review identified the need “to reduce future energy costs of purchases from Independent 
Power Producers (IPPs)”, driven by the high cost of energy purchases and an anticipated surplus of energy 
into the 2030s. This outcome has resulted in the indefinite suspension of the BC Hydro Standing Offer 
Program (SOP), which was established in 2008 for smaller projects and was the main opportunity for 
Indigenous Nations to develop clean energy projects or partner with proponents.  

The indefinite suspension negatively affected many Indigenous Nations who were developing energy 
projects, with a few exceptions5. Many had already invested effort and funds to advance proposals, and 
some had received provincial and federal funding to develop the opportunities. Aside from the exceptions, 
BC Hydro informed the remaining Indigenous Nations that the program was closed. The suspension has 
resulted in economic impacts and will also obstruct efforts by Indigenous Nations to reduce dependence 
on fossil fuels and more generally, secure energy independence. Despite such serious negative impacts, 
there was zero consultation with Indigenous Nations prior to the decision to suspend the program. 

The Phase 1 Review deflects engagement with Indigenous Nations on the economic impacts of the 
indefinite suspension to a separate and future initiative led by EMPR (“SOP Engagement Process”). Until 
recently, the only public information on the initiative was a webpage inviting Indigenous Nations and 
organizations to contact the Province via email (SOPengagement@gov.bc.ca). However, in a letter from  
Minister Mungall to the BCAFN (Sept 19/2019), the Province asserts that through the SOP Engagement 
Process, it is currently engaging forty-five Indigenous Nations and organizations that have indicated an 
interest to discuss how the indefinite suspension of the BC Hydro SOP may affect their economic interests. 

The conduct of the Province and BC Hydro to date is contrary to their commitments and mandates for a 
new approach to the relationship with Indigenous Nations, including the implementation of the UN 
Declaration on the Rights of Indigenous Peoples and the TRC’s Calls to Action. Going forward, all 
renewable energy programs or initiatives related to the transition to clean energy in BC must be 
developed with the full engagement of Indigenous Nations and in a manner that recognizes their Title, 
Rights, and Treaty Rights. The Province should ensure that the engagement is meaningful and informs 
government’s policies, initiatives and decisions. 

Also, all existing and new energy generation, transmission and distribution projects should have the free, 
prior and informed consent (FPIC) of affected Indigenous Nations. Projects should also meaningful share 
revenues with Indigenous Nations. BC Hydro’s mandate letter directs the adoption and implementation 
of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), and the Truth and 
Reconciliation Commission’s Calls to Action (Calls to Action) in BC Hydro’s policies and decisions. Both 

 
5 BC Hydro (2018). Press Release: BC Hydro to proceed with five First Nations' clean energy projects. Link: 
https://www.bchydro.com/news/press_centre/news_releases/2018/bc-hydro-to-proceed-with-five-first-nations--
clean-energy-projec.html  
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UNDRIP and the Calls to Action clearly identify FPIC as a minimum standard for projects affecting 
Indigenous lands and resources. 

B. INDEPENDENT REPORT ON BC HYDRO & IPPs 

Through a separate process, the EMPR contracted an independent consultant, Ken Davidson, to examine 
the factors that have influenced BC Hydro’s purchases of electricity from private power producers. The 
report called Independent Report on BC Hydro’s Purchase of Power from Private Power Producers 6 
(“Independent Report”) also looks at the impact these purchases have had on BC Hydro costs and rates. 

This report draws three conclusions: 

1. BC Hydro bought too much energy through the Electricity Purchase Agreements (EPA). This energy 
was not needed. 

2. BC Hydro paid too much for the energy it bought (estimated cost to ratepayers of $16.2 billion 
over 20 years. It is ~$200/year/residential ratepayer). The EPAs offer various forms of inflation 
protection to the contractors. 

3. BC Hydro undertook these actions at the direction of Government. 

According the Independent Report, the major beneficiary from the EPAs are the Independent Power 
Produces (IPP) who owned the projects, and have now impacted the financial stability of BC Hydro.  

This report identified 120 EPAs in operation on BC Hydro’s integrated system. The majority owner of 46% 
of these EPAs is based in BC. However, the B.C.-owned EPAs tend to be smaller projects, representing less 
than 20% of the contracted annual energy within the IPP portfolio. This means that 81% of the energy 
delivered through the EPAs is owned by energy and industrial companies, not headquartered in B.C 

Because of that, the report also recommended to suspend all new EPAs, including the ones coming 
through the SOP.   

The Independent Report did not include a focus on Indigenous Nations in its analysis and the report 
recommendations do not reflect the social values that motivated Indigenous participation in the SOP (e.g. 
the report takes a strictly cost-benefit financial approach with rate-payers and BC Hydro as a focus). This 
means that social, environmental, governance and self-determination of Indigenous people are not 
factored into the recommendations. 

C. TERMS OF REFERENCE OF THE PHASE 2 REVIEW (TOR)7 

 

The objective of the Phase 2 Review is to develop recommendations for how BC Hydro can accomplish 
the provincial policy objectives laid out in the CleanBC plan, principally how BC Hydro will prepare to meet 

 
6 Ken Davidson (2019). A Review of BC Hydro’s Purchase of Power from Independent Power Producers conducted 
for the Minister of Energy, Mines and Petroleum Resources. Link: https://www2.gov.bc.ca/assets/gov/farming-
natural-resources-and-industry/electricity-alternative-energy/electricity/bc-hydro-review/bch19-158-
ipp_report_february_11_2019.pdf 
7EMPR (s/f). Terms of Reference of the Comprehensive Review of BC Hydro. Link: 
https://www2.gov.bc.ca/assets/gov/farming-natural-resources-and-industry/electricity-alternative-
energy/electricity/bc-hydro-review/bch_review_phase_ii_tor_190716_public_clean.pdf  
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British Columbia’s legislated 2030, 2040, and 2050 GHG reduction targets in a manner that ensures BC 
Hydro sustainability in the future. 

While the Phase 1 Review focused on the next five years, Phase 2 Review will take a longer-term view and 
focus on recommendations to ensure BC Hydro is well positioned to maximize opportunities flowing from 
shifts taking place in the global and regional energy sectors, technological changes and climate objectives.  

There are four key areas of interest identified in the Phase 2 Review terms of reference (TOR): 

1. Supporting CleanBC: to reduce GHG emissions and meet the 2030 legislated reduction targets, to 
achieve electrification goals and meet BC’s energy and economic development goals. 

2. Thriving in an Evolving Electricity Sector:  Recommendations will address how BC Hydro must 
adapt to a broad range of future scenarios and evolve its existing structure, services, and assets 
in support of ensuring BC Hydro’s sustainability. The final report would describe the trends in 
technology, changes in electricity markets and transformative approaches used by other electric 
utilities. 

3. Leveraging Strengths: The Phase 2 Review will consider whether there are opportunities to enable 
increased participation in external markets to the benefit of BC Hydro ratepayers. 

The recommendations from the Phase 2 Review will be used to inform BC Hydro’s Integrated Resource 
Plan8 (IRP) that will be filed with the BCUC in early 2021. 

 

C1. Absence of Indigenous Peoples in the governance of Phase 2 

The governance structure for the Phase 2 Review is shown in the following figure: 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
8 The Integrated Resource Plan (IRP) contains BC Hydro’s 20-year projection of electricity demand in B.C. and its comprehensive 
plan to meet this demand, including through existing facilities, demand-side management (conservation and efficiency efforts), 
construction or extension of new facilities and new or renewed Electricity Purchase Agreements with independent power 
producers. 
 

Figure 1: Governance Chart - Phase 2 Review (Adapted by BCAFN from TOR) 

Responsibilities:   
- Provide advice to the 

Review Committee. 
- Draft material 
- Prepare a final 

report 
 

Responsibilities: Inform and guide the Review 
Committee recommendations. 

Responsibilities: Ensure Phase 2 Review 
Objective is met. 
 

REVIEW COMMITTEE 
- Deputy Minister, MEMPR 
- Executive Chair of the Board. BC Hydro. 
- President and COO of BC Hydro. 
- Chief Executive Officer of Powerex 
 

Advisory Group 
Senior staff from:   
- MEMPR,  
- MECC,  
- BC Hydro, and 
- Powerex 

Industry experts with experience in public and 
private North American utility operation, regulation, 
and/or electricity markets. 
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The Review Committee, with the support of the Advisory Group and advice from industry experts, is 
tasked with addressing questions within the four areas of interest described above, with the goal of 
gathering the information necessary to develop a final report with recommended actions for the utility.  

Despite the fact that the Phase 2 Review includes an area of interest called Opportunities for Indigenous 
Nations and Communities, the TOR does not include any participation of Indigenous representatives in 
any of the three groups that will develop the recommendations of the report.   

If the Phase 2 Review will provide recommendations for future opportunities or new roles for Indigenous 
Nations in the development, ownership, or operation of electrical infrastructure or services, and in general 
make recommendations to enhance Indigenous Nations’ participation in the energy sector, then 
Indigenous Nations must have a central role in guiding the Phase 2 Review and developing the 
recommendations. There is certainly no excuse for the glaring absence of Indigenous Peoples in this 
process. 

 

C2. Indigenous Nations Engagement during the Comprehensive Review of BC Hydro 

The Comprehensive Review of BC Hydro will be finalized in early 2020 with the completion of the Phase 2 
Review final report (see Figure 2). The Phase 1 Review lacked any engagement with Indigenous Nations, 
despite knowing that the Phase 1 outcomes and recommendations would have direct impacts, e.g. the 
cancelation of the SOP. 

In the Phase 2 Review, Indigenous Nations are again not meaningfully involved. The TOR’s only reference 
to Indigenous Nations participation in the process is an opportunity to provide feedback (along with other 
stakeholders) on “interim Phase 2 results” in late fall 2019 (see figure 2).  

However, in a letter sent to BCAFN on September 19/2019, Minister Michelle Mungall states that an 
Indigenous expert advisor is participating in the Advisory Group.  

Minister Mungall also mentioned that, “…through a SOP Engagement Process, the Province is currently 
engaging with forty-five Indigenous Nations and organizations that have indicated an interest to discuss 
how the indefinitely suspend BC Hydro’s Standing Offer Program (SOP) may affect their economic interest 
of individual Indigenous Nations. 

The Province anticipates that the discussion phase of the process will conclude by mid fall. The results of 
the engagement and recommendations for next steps will be considered by provincial decision-makers in 
early 2020, and these will be incorporated into Phase 2 report.” 

Having an Indigenous expert Advisor is a good first step, but we still believe that it is entirely deficient 
given the potential impacts of the Phase 2 Review on Indigenous Nations, including their Title, Rights 
and Treaty Rights. 

Meaningful engagement in the Phase 2 Review will require a serious commitment from the Province to 
change the approach to date, the anticipated timeframe, and provide the human and financial resources 
required for engagement. Both Indigenous Nations’ organizations and Nations impacted by BC Hydro 
decisions such as the SOP suspension should be participants.  
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Figure 2: Timeline of Comprehensive Review of BC Hydro (Prepared by BCAFN) 

 

 

 

 


